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Advisorv Committee on 
Rules of Civil ADDellate Procedure 

EXECUTIVESUMMARY 

Advisorv i Committee Process Summarv 

The Advisory Committee met twice during 2000 to review developments in the appellate 

rules and tc consider the wisdom of any further amendments to the rules. The amendments 

recommenc .ed in this report do not depart from the traditional goals of this Committee-to create 

a set of rule s which is understandable, workable in practice, and stable over time. With the 

completion of consideration of the rules reported here, the Committee is not aware of other issues 

of Minnesc ta civil appellate procedure that will require attention in the foreseeable future. 

Summarv >f Advisorv Committee Recommendations 

The Advisory Committee’s recommendations contained in this report are essentially for 

eight sets o ~amendments to the rules. They are summarized as follows: 

1. Amend Rule 103.03 to provide explicitly for appealability of orders that modify 
custody, visitation, maintenance, and support; 

2. Amend Rule 105 to clarify its application to direct appeals to the Supreme Court 
and to revise page limits; 

3. Adopt a new Rule 109 to establish and collect in one place the procedures 
applicable to proceeding in forma pauperis; 

4. Amend Rule 110.02 to allow (but not require) filing of transcript in electronic 
form; 

5. Amend Rule 120 to clarify the proper avenue for seeking appellate review of 
denial of an extraordinary writ by the Court of Appeals and application of rule to 
writs directed to Tax Court and Workers’ Compensation Court of Appeals; 

6. Adopt a new Rule 128.03 to provide for submission of supplemental authorities; 

7. Amend Rule 129 governing briefs of amici curiae to eliminate the automatic stay 
provision and to require disclosure of interest; 
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8. Modify Rule 132 to provide for an alternative measure of brief length based on 
word count; 

9. Amend Rule 139 to modify taxation of costs process; and 

10. Correct a minor cross-reference problem in Rule 13 1 and in Form 117. 

Of hese, only Recommendation 8 (to allow, but not require, calculation of brief length by 

word counl ) is considered to be a significant change in practice. The other changes all either 

clarify the :xisting rules or codify what the Committee understands to be the intended practice 

under the c xrrent rules. Recommendation 6 provides an express mechanism to submit 

supplemen al authorities to the appellate court after briefing or argument, a subject that is not 

currently at ldressed in the appellate rules. 

The Advisory Committee does not believe that any of these changes will be controversial 

or create di Kiculties in implementation or administration. 

Effective I g& 

The Committee believes these amendments can be made effective as of January 1,2001, 

and apply t ) appeals pending on that date and to those commenced thereafter. 

Further U ork of the Committee 

The Committee will continue to monitor the operation of the rules and the administration 

of appellate practice in Minnesota, but does not anticipate making additional recommendations in 

the near fui ure. 

Respectfully submitted, 

MINNESOTA SUPREME COURT 
ADVISORY COMMITTEE ON 
RULES OF CIVIL APPELLATE PROCEDURE 
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Recommel tdation 1: Amend Rule 103.03 to Provide Explicitly for Appealability of 
Orders that Modify Custody, Visitation, Maintenance, and 
Support. 

Introducti ,n 

Thi ; amendment modifies Rule 103.03 to include express provision for appealability of 

orders grar ting or denying modification of custody, visitation, maintenance, and support 

provisions. This amendment is made to identify these matters in accordance with the case law on 

appealabili y of these orders. 

Specific RI zommendation 

RULE 103. APPEALS FROM JUDGMENTS AND ORDERS 

2 
**c 

3 Rule 103.0 3. Appealable Judgments and Orders 

4 An appeal may be taken to the Court of Appeals: 

5 (a) from a final judgment, or from a partial judgment entered pursuant to 

6 Minn.R.Cil r.P. 54.02; 

7 (b) from an order which grants, refuses, dissolves or refuses to dissolve, an injunction; 

6 (c) from an order vacating or sustaining an attachment; 

9 (d) from an order denying a new trial, or from an order granting a new trial if the trial 

IO court expre isly states therein, or in a memorandum attached thereto, that the order is based 

II exclusively upon errors of law occurring at the trial, and upon no other ground; and the trial court 

12 shall specif v such errors in its order or memorandum, but upon appeal, such order granting a new 

13 trial may bc 1 sustained for errors of law prejudicial to respondent other than those specified by the 

14 trial court; 

15 (e) from an order which, in effect, determines the action and prevents a judgment from 

16 which an a] Ipeal might be taken; 

17 (f) ?om a final order or judgment made or rendered in proceedings supplementary to 

18 execution; 
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19 (g) except as otherwise provided by statute, from a final order, decision or judgment 

20 affecting a substantial right made in an administrative or other special proceeding; 

21 (h) from orders that g;rant or denv modification of custodv. visitation, maintenance, or 

22 child SUDIX rt nrovisions in an existing iudament or decree; 

23 fk)l D if the trial court certifies that the question presented is important and doubtful, 

24 from an on .er which denies a motion to dismiss for failure to state a claim upon which relief can 

25 be granted )r from an order which denies a motion for summary judgment; and 

26 @h ) from such other orders or decisions as may be appealable by statute or under the 

27 decisions 0 F the Minnesota appellate courts. 

26 
**F 

29 

30 

31 

32 

33 

34 

35 

36 

37 

36 

Advisors Committee Comment-2000 Amendments 
Rule 103.03 is amended to add anew subdivision (hj and renumber existina naraaranhs 

(h) and (ij to become (i) and tij. The mu-nose of this amendment is to clarifv that orders 
that grant or denv modification of custodv. visitation, maintenance. and su~uort provisions 
are annealable in accordance with Anaelos v. Anaelos. 367 N.W.Jd 518 (Minn. 198%. 
These orders are aDnealable under Daraaranh (a) (final order in a special proceedinn), but 
because of the volume of such orders. as well as the freouent involvement of two se litigants, 
the Committee believes an explicit provision will minimize confusion. This change is not 
intended to expand appealability of otherwise unanuealable orders, but rather. is meant to 
have the rule correctlv identify these orders as appealable. 
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Recommel tdation 2: Amend Rule 105 to Clarify Application to Direct Appeals to 
Supreme Court and Revise Page Limits. 

Introducti ,n 

Thi ; amendment clarifies Rule 105 and makes it explicitly apply to Supreme Court 

considerati In of appeals from the Tax Court or Workers’ Compensation Court of Appeals. The 

amendmen also establishes page limits for a petition and response. 

Specific RI commendation 

39 RULE 105. DISCRETIONARY REVIEW 

40 Rule 105.0 1. Petition for Permission to Appeal; Time 

41 Upc Nn the petition of a party, B , in the interest of justice; the Court of 

42 Appeals m; ,y allow an appeal from an order not otherwise appealable pursuant to Rule 103.03 

43 except an a rder made during trial and the Sunreme Court mav allow an anneal from an order of 

44 the Tax Co n-t or the Workers’ Compensation Court of Appeals not otherwise appealable 

45 pursuant to Rule 116 or governing statute except an order made during trial. The petition shall 

46 be served a n the adverse party and filed within 30 days of the filing of the order. The trial court 

47 should be r &tied that the petition has been filed and provided with a copy of the petition and 

48 any respon ‘e. Four copies of the petition shall be filed with the clerk of the appellate courts, but 

49 the court m sy direct that additional copies be provided. A tiling fee of $250 paid to the clerk of 

50 the appellal e courts shall accompany the petition for permission to appeal. 

51 Rule 105.0 1. Content of Petition; Response 

52 The petition shall be entitled as in the trial court, shall not exceed five ten typewritten 

53 pages, and shall contain: 

54 (a) a statement of facts necessary to an understanding of the questions of law or fact 

55 determined by the order of the trial court; 

56 (b) a statement of the issues; and 

57 (c) a statement why an immediate appeal is necessary and desirable. 
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56 A c 3py of the order from which the appeal is sought and any findings of fact, conclusions 

59 of law, or I memorandum of law relating to it shall be attached to the petition. Any adverse party 

60 may, withi r five days after service of the petition, serve and file with the clerk of the appellate 

61 courts four copies of a response to the petition, which shall not exceed ten Pages. Any reply shall 

62 be served \: lithin two days after service of the response and shall not exceed five pages. All 

63 papers ma) be typewritten in the form prescribed in Rule 132.02. No additional memoranda mav 

6-1 be filed wi hout leave of the appellate court. 

65 The petition and any response shall be submitted without oral argument unless otherwise 

66 ordered. 

67 Advisorv Committee Comment-2000 Amendments 
66 Rule 105.01 is changed to authorize petitions to the Sumeme Court seeking 
69 discretionarv review of nonaDDealable orders of the Tax Court and the Workers’ 
70 ComDensation Court of ADDeals. The Court has noted the advisabilitv of such a provision. 
71 See Tarutis v. Commissioner of Revenue, 393 N.W.2d 667, 668 (Minn. 1986). The 
72 amendment to Rule 105.02 clarifies that the petition should not be accomuanied by a 
73 separate memorandum of law. expands the Daze limit for the petition to ten Dazes and 
74 sDecifies Daze limits for the resDonse and reDlv. 
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Recommel tdation 3: Adopt a New Rule 109 to Establish and Collect in One Place 
the Procedures Applicable to Proceeding In Forma Pauperis. 

Introducti m 

Exi sting provisions governing infirma pauperis relief are found in various statutes and 

rules. The proposed new Rule 109 is intended to clarify the procedure and to provide guidance 

to counsel mdpro se litigants. If this rule is adopted, related provisions in Rule 103.01 (when 

filing fee i: not required) and 107 (when cost bond not required) can be deleted. The committee 

did not full v address the mechanism for allowing parties to proceed in forma pauperis in 

proceeding ; before the Minnesota Supreme Court; it is recommended that this Court address 

those procc dures at this time. 

SDecific RI commendation 

75 Rule 103.0 1. Manner of Making Appeal 

76 * * * 

77 Sut d. 3. When Filing Fee Not Required. The filing fees set out in Rule 103.01, 

76 subdivisior 1, shall not be required when: 
, . 

79 (a) the appellant has < , 

60 -- 

61 in&gent & :n authorized to proceed without pavment of the filing fee pursuant to Rule 109; or 

62 (b) the appellant is represented by a public defender’s office or a legal aid society; or 

63 (c) the appellant is a party to a proceeding pursuant to Minnesota Statutes, Chapter 

64 253B; or 
*. . 

65 
1 

few 

66 mm 

67 (e& the appellant is the state or governmental subdivision of the state or an officer, 

66 employee c I agency thereof; or 

69 (&) the appeal has been remanded to the trial court or agency for further proceedings 

90 and, upon c ompletion of those proceedings, the appeal is renewed; or 
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91 (& the appellant is a party to a public assistance appeal pursuant to Minnesota Statutes, 

92 Chapter 25 5; or 

93 (kg 1 the appeal is taken by a claimant for unemployment compensation benefits pursuant 

94 to Minnesc ta Statutes, Chapter 268. 

95 
*** 

96 

97 

96 

99 

100 

101 

102 

103 

104 

105 

106 

107 

106 

109 

RULE 107. BOND OR DEPOSIT FOR COSTS 

&i-l- 

Rule 107Al L When Bond Required 

Unl ess the appellant is exempt by law, a bond shall be executed by, or on behalf of, the 

appellant. The bond shall be conditioned upon the payment of all costs and disbursements 

awarded ag ainst the appellant on the appeal, not exceeding the penalty of the bond which shall be 

$500. In li :u of the bond, the appellant may deposit $500 with the trial court administrator as 

security foi the payment. 

Pric r to filing the notice of appeal, the appellant may move the trial court for an order 

waiving the bond or setting a lesser amount or deposit. Upon the appellant’s filing of the 

required co St bond or deposit, the respondent may move the trial court for an order requiring a 

supplemen al bond or deposit. 

The bond or deposit may be waived by written consent of the respondent, which consent 

shall be tilt d with the trial court administrator. 

110 

Ill 

112 

113 

114 

115 

116 

117 

Rule 107.0 1. When Bond Not Required 

No ;ost bond is required: 

(a) in a criminal case; or 

(b) in a case arising in juvenile court; or 

(c) in a proceeding pursuant to Minnesota Statutes, Chapter 253B; or 

(d) when the v 

-8- Final Report - October 6, 2000 



118 

119 requ&ed annellant has been authorized to proceed without a cost bond pursuant to 

120 Rule 109; or 

121 (e) when the appellant is the state or a governmental subdivision of the state or an 

122 officer, em Aoyee or agency thereof; or 

123 (f) when the appellant is a party to a public assistance appeal pursuant to Minnesota 

124 Statutes, C iapter 256; or 

125 (g) when the appellant is reemployment insurance benefits claimant pursuant to 

128 Minnesota Statutes, Chapter 268. 

127 *+* 

128 RULE 109. LEAVE TO PROCEED IN FORMA PAUPERIS 

129 Rule 109.0 1. Authorized Relief 

130 AT) tiv who is unable to pav the expenses of anneal mav annlv for leave to nroceed in 

131 forma Dazq eris. The trial court may authorize waiver of the filing fee and cost bond. and 

132 pavment ot transcrint and briefinp exnenses. 

133 Rule 109.0 2. Motion for Leave to Proceed on Ameal In Forma Pazweris 

134 & u-tv who desires to proceed in forma oauz7eri.s on anneal shall file in the trial court a 

135 motion for .eave so to nroceed. together with an affidavit showing the uarty's inability to nav 

138 fees and co ;ts and a COW of the partv’s statement of the case as prescribed bv Rule 133.03, 

137 showing th : uronosed issues on anneal. The trial court shall rule on the motion within 15 days 

138 after it is fi ed, unless the annellate court grants additional time. The mrty shall file a CODY of the 

139 motion wit L the clerk of the annellate courts simultaneously with the notice of anneal. 

140 The trial court shall mant the motion if the court finds that the mrty is indigent and that 

141 the action i ; not frivolous. If the motion is denied. the trial court shall state in writing the reasons 

142 for the den al. The party shall nromntlv file a CODY of the trial court’s order disposing; of the 

143 motion wit1 L the clerk of the annellate courts. 
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144 Iftl le trial court crrants the motion, the ~artv may proceed in forma pauueris without 

145 further anu .ication to the annellate court. If the trial court denies the motion, the party shall, 

148 within 10 c ays from the date of the trial court administrator’s tiling of the order, either: 

147 @J pav the filing fee. nest the cost bond, and file a comnleted transcrint certificate, if a 

146 transcrint i 1 reauired: or 

149 (b) serve and file a motion in the annellate court for review of the trial court’s order 

ISO denying: in b-ma wauperis status. The record on the motion shall be limited to the matters 

151 presented t ) the trial court. 

152 Rule 109.0 3. Civil Commitment and Juvenile Proceediws 

153 An lotion to uroceed in forma Dauperis on anneal from a civil commitment or juvenile 

15.1 proceeding; may be wanted based on the IX&Y's financial inability to nav anneal exnenses alone. 

165 A finding t iat the action is not of a frivolous nature is not reauired. 

158 Rule 109.0 4. Susuension of Time Periods 

157 T& time periods to nay the filing fee. nost a cost bond, and file a transcrint certificate are 

156 susnended luring the nendencv of a timely motion to nroceed in forma pauperis. 

159 

160 

161 

182 

163 

164 

165 

188 

187 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

176 

179 

160 

161 

182 

183 

164 

Advisorv Committee Comment-2000 Amendments 
Rule 109 is a new rule. adopted in 2000. It is intended to collect and harmonize various 

provisions that annlv to the orocedure for in forma nauveris aoneals, It is not intended to 
establish or modify any substantive rights to proceed in forma vauvqris. 

The rule reauires that the apulication to nroceed in forma vauve& be submitted to the 
trial court for ansronriate factual determinations. This requirement is consistent with the 
long-standing practice of the appellate courts. See, e.g.., Maddox v. Department ofHuman 
Servs.. 400 N.W.2d 136, 139 n. 1 (Minn. Ano. 1987). This reauirement is consistent with 
the general preference of having trial courts, rather than annellate courts, make factual 
findings. and also obviates anv aonearance that the appellate court has nreiudaed the merits 
of the apnea1 before the transcrint. record and briefs have been mepared. Even without a 
transcript or briefs, the trial court will be familiar with the issues raised bv the parties and 
may be familiar with their financial resources, and is. therefore, better able to make the 
required findings earlv in the annellate nrocess. MINN. STAT. 6 563.01. subd. 3 defines 
“indigence” to include those receiving nublic assistance, being renresented bv a lenal 
services attorney or volunteer attomev program on the basis of indigence, or having an 
annual income not greater than 125% of the novertv level. See 42 USC. 4 9902(2). 

The reouirement that a nartv seeking in forma vauveris relief establish that his or her 
aooeal (or position on aoueal, if such relief is being sought by a res ondent D is “not 
frivolous” does not reouire a showing that the partv is likelv to prevail on anneal and does 
not require the trial court to evaluate the likelihood of success on anneal. In forma vauveris 
status in civil commitment and iuvenile proceedings is based solelv on indinencv, and in 
indigent party is not reouired to establish that the oosition to be taken.in the anpellate court 
is not frivolous. 

Rule 109.04 orovides for the susuension of the time neriods to nav the filing fee. post 
a bond and file the transcriot certificate while the trial court considers a motion to uroceed 
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in forma pauveris. A uartv who has made a timely motion to nrocaed in forma pauueris 
must file a CODY of that motion with the anneal paners. The trial court must rule on the 
motion txomHly and the oartv must inform the appellate court of the ruling, so that the 
anpeal can proceed without delay. 
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Recommel tdation 4: Amend Rule 110.02 to Allow Filing of Transcript in 
Electronic Form 

Introducti m 

The re was general agreement that the Rules should make some provision for filing 

transcripts n electronic format. The Committee recognized, however, that the technology 

continues t I change, and that electronic transcripts may be generated in a variety of formats. The 

Committee recommends an amendment to make filing of an electronic version permissive, so 

that the apl ellate courts can gain the experience necessary to establish standardized 

requiremer ts. 

As ur alternative to adopting the amendments to Rule 110.02 proposed in this report, this 

court could experiment with selectively requesting submission of transcripts in electronic format 

on a case-b y-case basis. The Committee believes, however, that it is probably preferable to 

allow a par y, or the parties, to submit transcripts in electronic. format and to have a rule that 

explicitly p rovides for how this should be accomplished. 

Specific Rc !commendation 

RULE 110. THE RECORD ON APPEAL 189 

190 
**t 

191 Rule 110.0 1. The Transcript of Proceedings; Duty of Appellant to Order; Notice to 
192 Respondent if Partial Transcript is Ordered; Duty of Reporter; Form of 
193 Transcript 

194 

195 

196 

197 

198 

199 

x* h 

Sut d. 4. Transcript Requirements. The transcript shall be typewritten or minted on 

8% by 11 i lch or 8% by 10% inch unglazed opaque paper with double spacing between each 

line of text, shall be bound at the left-hand margin, and shall contain a table of contents. To the 

extent poss ble, the transcript of a trial or other single court proceeding shall be consecutively 

paginated, : egardless of the number of volumes. The name of each witness shall appear at the top 
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200 of each pal e containing that person’s testimony. A question and its answer may be contained in a 

201 single para graph. The original and final copy of the transcript shall be filed with the trial court 

202 administral or and a copy shall be transmitted promptly to the attorney for each party to the 

203 appeal sep; rately represented. All copies must be legible. The reporter shall certify the 

204 correctness of the transcript. The transcript should include transcription of any testimony given 

205 by audiotal le, videotape, or other electronic means unless that testimony has previously been 

206 transcribed, in which case the transcript shall include the existing transcript of testimony, with 

207 appropriate annotations and verification of what portions were replayed at trial, as part of the 

208 official tria I transcript. 

209 Ina ny matter. the parties may stipulate to file with the clerk of the appellate courts, in 

210 addition to the tvnewritten or minted transcripts. all transcrints prepared for an appeal in 

211 electronic i arm. The electronic form shall be on three and one-half inch diskettes or compact 

212 discs forrm tted for IBM-compatible computers and shall contain the transcrint in ASCII or other 

213 self-contaii .ed format accessible bv Windows-compatible operating svstems with no additional 

214 software. Y ‘he label on the diskette or disc must include the case name and the case file number. 

215 One COPY c f the diskette or disc must be served on each partv separatelv represented bv counsel, 

215 The filing I ‘artv must certifi, that the diskette or disc has been scanned for viruses and that it is 

217 Vims-free. 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

Advisorv Committee Comment-2000 Amendments 
Rule 110.02. subd. 4 is amended to allow parties to file transcrints in electronic form. 

With increasing freouencv, transcripts of trials and other proceedings are available to 
counsel and the courts in electronic format. in addition to the traditional tyued or minted 
format. Electronic format offers some significant advantages in the areas of handlin% 
storage, and use. There is no currently accented standard for nrenaration of electronic 
transcripts. which are available in a variety of formats and software contexts. This 
amendment allows parties the onnortunity to file an electronic version of transcripts in 
addition to the naner transcripts reouired under the rules: it does not nermit this format to 
replace the traditional paper transcrint. As technology advances. additional forms of media 
may become accentable. 
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Recommel tdation 5: Clarify Proper Avenue to Seek Appellate Review of Denial of 
an Extraordinary Writ by the Court of Appeals and 
Application of Rule to Writs Directed to Tax Court and 
Workers’ Compensation Court of Appeals. 

Introducti ?111. 

Thi ; amendment is intended to deal with the infrequent but occasionally disastrous 

confusion ( lver the proper means of obtaining further review in the Supreme Court of a Court of 

Appeals de vision denying a petition for a writ of mandamus or prohibition. Although the clearly 

intended CI r-rent practice is for a petition for further review to be filed under Rule 117, parties 

occasional1 y seek review of a writ decision by a new application for a writ in the Supreme Court. 

This an-rem ment clarifies the intended practice, and also retains the possibility that, in the 

extremely I nlikely circumstance that a Court of Appeals denial of a writ would, in its own right, 

justify issu once of a writ by the Supreme Court. The rule also expressly provides for application 

for a writ d .rected to the Tax Court or the Workers’ Compensation Court of Appeals. 

Specific RI !commendation 

229 Rl JLE 120. WRITS OF MANDAMUS AND PROHIIHTION DIRECTED 
230 TO A JUDGE OR JUDGES AND OTHER WRITS 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

Rule 120.0 1. Petition for Writ 

Apl lication for a writ of mandamus or of prohibition or for any other extraordinary writ 

in the Supr :me Court directed to the Court of Appeals, the Tax Court, or the Workers’ 

Comnensat .on Court of Anneals or in the Court of Appeals directed to a trial court shall be made 

by petition, The petition shall specify the lower court decision and the name of the judge and 

shall contai n: 

(a) a statement of the facts necessary to an understanding of the issues presented by the 

application 

(b) a statement of the issues presented and the precise relief sought; and 

(c) a statement of the reasons why the extraordinary writ should issue. 
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241 Pet tioner shall attach a copy of the trial court decision challenged in the petition, and if 

242 necessary t 1 an understanding of the issues, additional pertinent lower court documents. 

243 The petition shall be titled “In re [name of petitioner], Petitioner,” followed by the trial 

244 court capti In, and shall be captioned in the court in which the application is made, in the manner 

245 specified ir Rule 120.04. 

246 Rule 120.(12. Submission Of Petition; Response t0 the Petition 

247 The petition shall be served on all parties and filed with the clerk of the appellate courts, 

246 If the lowe court is a party, it shall be served; in all other cases, it should be notified of the filing 

249 of the petit on and provided with a copy of the petition and any response. All parties other than 

250 the petitior er shall be deemed respondents and may answer jointly or separately within five days 

251 after the se vice of the petition. If a respondent does not desire to respond, the clerk of the 

252 appellate CC arts and all parties shall be advised by letter within the five-day period, but the 

253 petition sh; 11 not thereby be taken as admitted. 

254 

255 Rule 120.0 3. Procedure Following Submission 

256 If tl e reviewing court is of the opinion that the writ should not be granted, it shall deny 

257 the petition Otherwise, it may: 

258 (a) issue a peremptory writ, or 

259 (b) grant temporary relief and direct the filing of briefs. 

260 The re shall be no oral argument unless the reviewing court otherwise directs. 

261 Rule 120.0 3. Review in Supreme Court 

262 &r ial of a writ under this rule or Rule 121 bv the Court of Anneals is subiect to review 

263 by the SUDI eme Court through petition for review under Rule 117. Review of an order denying 

264 an extraord .narv writ should not be sought by filing a netition for a writ under this rule with the 

265 Sunreme C )urt unless the criteria for issuance of the writ are applicable to the Court of Anneals 

266 order for w lich review iS sought. 

267 

266 

269 P Rule 120 is amended to make ex licit two as ects of extraordi 
270 some nractitioners have overlooked. First. an extraordinarv writ directed to the Tax Court 
271 or the Workers Comnensation Court of Aopeals may be sowht in the, Suoreme Court. See 
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272 MINN. STAT. 6 480.04 (1998). Second. the normal method of seeking review in the 
273 Supreme Court of a denial of an extraordinarv writ bv the Court of Anneals is bv petition 
274 for review under Rule 117, not bv petition for a writ under this rule. The same is true for 
275 review of denial of an emergency writ under Rule 12 1. 
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Recommel tdation 6: Provide for Submission of Supplemental Authorities 

Introducti ,n 

The Committee discussed the advisability of including in the rules a formal mechanism to 

provide tit, ltion of authority that comes to the attention of one of the parties after an appellate 

case is brie Yed or argued. The Committee is aware of a provision in the Federal Rules of 

Appellate T rocedure that both permits the citation of such authority and strictly limits the 

submission to providing information, and not rearguing the role of that authority. The 

Committee believes this provision would be a useful addition to the Minnesota rules. 

Specific Rc rcommendation 

276 RULE 128. BRIEFS 

277 
**F 

276 Rule 128.0 3. Citation of Supplemental Authorities 

279 IfD x-tinent and significant authorities come to a party’s attention after the party’s brief 

260 has been fil ed. or after oral argument, but before decision, a party mav nromntlv advise the clerk 

261 of the appe late courts by letter. with a COPY to all other parties. setting forth the citations. The 

262 letter must ;tate without argument the reasons for the supplemental citations, referrim= either to 

263 the page of the brief or to the point argued orally. finv response must be made nromntlv and 

264 must be sin Lilarlv limited. 

265 

266 

267 

266 

269 

290 

291 

292 

293 

294 

295 

296 

297 

Rule 128.03 is a new nrovision in the Minnesota Rules. It is patterned after FED. R. 
APP. P. 28(i). and is intended to allow a party to submit additional authorities to the court 
without reouiring a motion and without providing an onnortunitv for amument. The rule 
contemnlates averv short submission. simnlv nroviding the citation ofkhe new authority and 

The submission itself is not to contain argument, and a resnonsei if anv, is similarly 
constrained. Because a response is limited to the citation of authoritv and cannot nrovide 
atxument, a resuonse most fresuentlv will not be necessarv or nrouer. A submission or 
reply that does not conform to the rule is subiect to being stricken. S’ke. e.g., Esicow. Inc. 
v. Liberty Mut. Ins. Co., 193 F.3d 966. 972 (8th Cir. 1999) frzantinn motion to strike 
arpumentative submission): Anderson v. General Motors Cortx, 176 F.3d 488 (10th Cir. 
19991 (unpublished) (same). 
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I I 

Recommel tdation 7: Amend Rules on Briefs of Amici Curiae to Eliminate Automatic 
Stay Provision and Require Disclosure of Interest 

Introducti z 

Rul e 129 was amended in 1998 to provide a stay of briefing periods when a request for 

leave to pa ticipate as amicus curiae is filed. In practice this has resulted in significant confusion 

concerning subsequent deadlines and has required formal scheduling orders in cases where amici 

are involve d. The Committee believes that deletion of the stay requirement will expedite the 

processing of appeals. 

The Committee also proposes that the rule be amended to provide for the disclosure of 

certain infc rmation regarding authorship of the amicus brief and financial support for the briefs 

preparatior , This amendment is patterned on a similar provision in the United States Supreme 

Court rules 

Specific Rc !commendation 

296 RULE 129. BRIEF OF AN AMICUS CURIAE 

299 Rule 129.0 1 m. Request for Leave to Participate; 

300 Upc n prior notice to the parties, a brief of an amicus curiae may be filed with leave of the 

301 appellate c( lurt. The applicant shall serve and file a request for leave no later than 15 days after 

302 the tiling o ‘the notice of appeal, the petition which initiates the appeal, the appellate petition for 

303 declaratory judgment, or the appellate court order granting review. A request for leave shall 

304 identify wh ether the applicant’s interest is public or private in nature, identify the party supported 

306 or indicate whether the amicus brief will suggest affirrnance or reversal, and shall state the reason 

306 why a briet of an amicus curiae is desirable. 

307 j3erkhM s 

306 Rule 129.0 1 St&H. Time for Filing and Service; 

309 Coy ies of an amicus curiae brief shall be served on all parties and filed with the clerk of 
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311 the brief of the party supported, or if in support of neither party, no later than the time allowed 

312 for filing tl e petitioner’s or appellant’s brief 

313 Rule 129.a 3. Certification in Brief; 

314 fi rief filed under this rule shall indicate whether counsel for a party authored the brief 

315 in whole OI in hart and shall identify every nerson or entitv. other than the amicus curiae, its 

316 members, ( r its counsel, who made a monetarv contribution to the oreuaration or submission of 

317 the brief. 7 ‘he disclosure shall be made in the first footnote on the first Daae of text. 

316 Rule 129.a 1 &tbd&k Oral Argument. 

319 An lmicus curiae shall not participate in oral argument except with leave of the appellate 

320 court. 

321 

322 

323 

324 

325 

326 

327 

326 

329 

330 

331 

332 

333 

334 

335 

336 

337 

336 

339 

340 

341 

Advisorv Committee Comment-2000 Amendments 
Rule 129.01 is amended to delete a nrovision that provided for 4n automatic stay of a 

briefing neriod until a request for leave to participate as amicus curia& was decided. Under 
the revised rule. the narties proceed with the normal briefing schedule without regard to 
whether amici will participate. A nartv or a Dokntiai amicus curiae ,who believes a delay 
in the briefing schedule is necessary may move for a stay. Rule 129.03 is a new nrovision 
requiring disclosure, in the brief. of whether anv counsel for a partv,authored the brief in 

monetarv contribution to its prenaration or submission. This rule is p@temed on Rule 37.6 
of the Rules of the Supreme Court of the United States. This rule is ihtended to encourage 
participation of independent amici, and to prevent the courts from being misled about the 
independence of amici or beinn exposed to “a mirage of amicus suo~oft that really emanates 
from the uetitioner’s word urocessor.” See Stephen M. Shapiro, Cerjtiorari Practice: The 
Suoreme Court’s Shrinking Docket, rem-inted at 24 LITIGATION. Sm. ,1998, at 25. The rule 
is not intended to discourage the normal cooperation between the r&ties to an action and 

of submission, and other such activities that do not result in someone other than the amicus 
preparing the amicus brief. 

The numbering of the rule is changed to conform it to the stvle nredominantlv used in 
the other rules. This change is not intended to modifv the meaning or interpretation of the 
rule. 
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Recommel tdation 8: Modify Rule 132 to Provide for anr Alternative Measure of 
Brief Length Based on Word Couflt 

Introducti ,n 

Th< Committee has previously considered modification of the rules on brief length to 

adopt a wo *d-count based measuring system. This approach has been adopted in the federal 

courts, and works well to encourage parties to use a larger, more readable typeface for their briefs 

without exl banding the overall length. The Committee has adapted this rule directly from Rule 

32 of the F :deral Rules of Appellate Procedure, and believes it will serve Minnesota courts and 

practitioner s as well. The rule also increases the minimum permissible font size for briefs and 

shortens th : maximum permissible length of principal briefs that are not measured on a word or 

line count 1 lasis. 

Specific Rc rcommendation 

342 RULE 132. FORM OF BRIEFS, APPENDICES, SUPPLEMENTAL RECORDS, 
343 MOTIONS AND OTHER PAPERS 

344 Rule 132.0 1. Form of Briefs, Appendices, and Supplemental Ikecords 

345 

346 

347 

346 

349 

350 

351 

352 

353 

354 

355 

356 

Sul[ division 1. Form Requirements. Any process capable of producing a clear black 

image on w hite paper may be used. - 

Briefs shall be printed or tvped on unglazed onaaue paner. If a monosnaced font is used, printed 

or tvned m; terial (including headings and footnotes) must annear in a font that nroduces a 

maximum ( If lo?4 characters ner inch; if a nrouortional font is used, minted or tvned material 

(including j leadings and footnotes) must annear in at least 13-noint font. Formal briefs and 

accompany ing appendices shall be bound together by a method that securely affixes the contents, 

and that is I Substantially equivalent to the list of approved binding methods maintained by the 

clerk of the appellate courts. Methods of binding that are not approved include stapling, 

continuous coil spiral binding, spiral comb bindings and similar bindings. Pages shall be 8% by 

11 inches il L size with written matter not exceeding 6% x 9 ?4 inches. Written matter shall appear 
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357 on only on : side of the paper. The pages of the appendix shall be separately and consecutively 
. . 358 numbered. Briefs 9 shall be double-spaced, except 

359 for tables c f contents. tables of authorities. statements of issues. headings and footnotes. which 

360 mav be sin de-suaced. Carbon copies shall not be submitted. 

361 *** 

362 Sut d. 3. 3?age Length Limit. Except for good cause shown and with permission of the 

363 appellate CC Burt, prii&p& briefs, whether printed or typewritten, 1 , 

364 iTpyx&G ec: 25 
. . 

365 m 
. . 

366 table of COI tents, tables of citations. anv addendum containing statutes. rules, regulations, etc., 

369 and any au1 lendix, shall not exceed 40 uages for principal briefs. 20 pages for reulv briefs, and 20 

370 panes for a nicus briefs, unless the brief comnlies with one of these alternative measures: 

371 (aJ 4 urinciual brief is acceutable if: 

372 ‘1) it contains no more than 14.000 words: or 

373 ‘2) it uses a monosuaced font and contains no more than 1,300 lines of text. 

374 (b) 4 reply brief is acceptable if: 

375 ‘1) it contains no more than 7.000 words: or 

376 12) it uses a monosuaced font and contains no more than 650 lines of text. 

377 @ 4n amicus brief is acceutable if: 

376 ‘1) it contains no more than 7.000 words: or 

379 ‘2) it uses a monosuaced font and contains no more than 650 lines of text. 

360 A brief sub nitted under Rule 132.01. subd. 3(a). (b), or cc) must include a certificate that the 

361 brief comu: ies with the word count or line count limitation. The uerson ureuaring the certificate 

362 may relv 01. the word or line count of the word-processing software used to ureuare the brief. The 
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3~13 certificate I nust state the name and version of the word nrocessinrr software used to nrenare the 

384 brief, state that the brief complies with the tvneface reauirements of this rule, and state either: 

365 [ 1) the number of words in the brief: or 

366 (2) the number of lines of monosnaced font in the brief. 

367 AJ llication for filina an enlarged brief shall be filed at lea$t 10 davs prior to the date the 

366 brief iS due : 

369 
*** 

390 

391 

392 

393 

394 

395 

396 

397 

396 

399 

400 

401 

402 

Advisorv Committee Comment-2000 Amendmknts 
The rule has been amended to provide for an alternative measure of length of appellate 

briefs, based on word volume and not nage count. This alternative allows parties to choose 
tyue size that is more readable than thev might choose if endeavoring to satisfv the nage 
limit reouirement. The word volume measure has been derived~ from the analogous 

determine brief length. The amended rule provides for a certifkatidn of brief length that 
will enable the appellate courts to verifv that the brief complies with the rule. The rule also 

permissible 1enp;th of principal briefs that are not measured on a word or line count basis. 
These amendments onlv annlv to formal briefs. not to motions. petitions for further review, 
or other nleadinas. 
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403 FORM 132. CERTIFICATION OF BRIEF LENGTH 

404 STATE OF MINNESOTA 
405 (IN SUPREME COURT 
406 OR 
407 IN COURT OF APPEALS) 

406 CASE TIT ,E: 

40s Appellant, CERTIFICATION OF BRIEF LENGTH 

410 vs. 

411 Responden :. 
APPELLATE COURT CASE NUMBER: 

412 I :ebv certifi that this brief conforms to the reauirements of Minn. R. Civ. Ann. P. 

413 132.01, sul ds. 1 and 3. for a brief nroduced with a lmonosnacedl lnronortionall font. The length 

414 of this brie: ‘is . . . . llinesllwordsl. This brief was nrenared usinn lname and version of word 

415 processing software]. 
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Recommel tdation 9: Modify Taxation of Costs Process 

Introducti m 

The current rules provide for a single judgment on appeal and judgment is not entered on 

the Court c f Appeals opinion or any award of costs and disbursements until any proceedings 

before the ; ;upreme Court are concluded. A party who did not prevail in the Court of Appeals 

cannot tax :osts after that decision is filed; and if the same party ultimately prevails in the 

Supreme C art, the current rules do not authorize the taxation at that time of costs attributable to 

the earlier 1 broceedings. The purpose of the amendment is to remedy that perceived inequity. 

Specific RI zommendation 

416 RULE 139. COSTS AND DISBURSEMENTS 

417 Rule 139.0 1. Costs 

416 Unl :ss otherwise ordered by the appellate court, the prevailing party shall recover costs 

419 as follows: 

420 (1) upon a judgment m on the merits, &a&tory costs in the amount of $300; 

422 (2) upon a dismissal, $10. 

423 Rule 139.0 1. Disbursements 

424 Unl :ss otherwise ordered by the appellate court, the prevailing party shall be allowed that 

425 party’s disl ursements necessarily paid or incurred. The prevailing party will not be allowed to 

426 tax as a dis )ursement the cost of preparing briefs described in Rule 132.01. 

427 Rule 139.0 3. Taxation of Costs and Disbursements; Time 

426 Cos ts and disbursements shall be taxed by the clerk of the appellate courts upon 5 days’ 

429 written not: ce served and filed by the prevailing party. The costs and disbursements so taxed 

430 shall be ins :rted in the judgment. Failure to file and serve a notice, of taxation of Sax-costs and 

431 disburseme nts within 15 days after the filing of the decision or order shall constitute a waiver of 
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432 taxationa ovided that unon reversal in the Sunreme Court, a nrevailing nartv in that Court who 

433 did not m-e rail in the Court of Anneals may file and serve a notice for costs and disbursements 

434 incurred in both annellate courts within 15 days after the filing of the decision of the Sunreme 

435 court -- 

436 

437 

436 

439 

440 

4‘1 

442 

443 

Rule 139.111. Objections 

Wrj tten objections to the taxation of costs and disbursements shall be served and filed 

with the clc rk of the appellate courts within 5 days after service of the notice of taxation. Failure 

to serve an 1 file timely written objections shall constitute a waiver. If no objections are filed, the 

clerk may I 3x costs and disbursements in accordance with these rules. If objections are filed, a 

person desi gnated by the appellate courts, after conferring with the appropriate appellate court, 

shall deterr line the amount of costs and disbursements to be taxed. There shall be no appeal 

from the ta cation of costs and disbursements. 

444 Rule 139.0 5. Disallowance of Costs and Disbursements 

445 The appellate court upon its own motion may disallow the prevailing party’s costs or 

446 disburseme nts or both, in whole or in part, for a violation of these rules or for other good cause. 

447 The prevail ing party will not be allowed to tax as a disbursement the cost of reproducing parts of 

446 the record i n the appendix which are not relevant to the issues on appeal. 

449 

450 

451 

452 

453 

454 

455 

456 

457 

Advisors Committee Comment-2000 Amendmhts 
The amendment to Rule 139.01 clarifies the rule and. bv &letina the statutory 

reference. makes an award of costs available in a greater varietv of anpellate nroceedinas. 
The amendment to Rule 139.03 allows a nartv who did not prevail in ithe Court of Anneals 
but obtains a reversal in the Sunreme Court to seek costs and disbursements related to 
proceedings in both annellate courts. The notice must be served and filed within 15 days 
after the Supreme Court’s decision. This allows the uartv who ultimatelv arevails in the 

proceedinns. whether or not the nartv initiallv prevailed in the Court of Anneals. 
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Recommel tdation 10: Correct Minor Errors in Rule 131 and in Form 117 

Introducti ,n 

The Committee identified a number of minor errors or oveesights in the prior 

amendmen .s to the rules, and recommends that they be corrected at this time. None of these 

changes is ntended to change the operation of the rule. 

SDecific RI !commendation 

456 RULE 131. FILING AND SERVICE OF BRIEFS, 
459 THE APPENDIX, AND THE SUPPLEMENTAL RECORD 

460 
** lk 

461 Rule 131.0 2. Application for Extension of Time 

462 Sut division 1. Motion for Extension. No extension of the time +kWH@%k 12 1 .E 

463 for the filir g of a brief will be granted except upon a motion pursuant to Rule 127 made within 

464 the time sp :cified for the filing of the brief. The motion shall be considered by a justice, judge, 

465 or a person designated by the appellate court, acting as a referee, and shall be granted only for 

466 good cause shown. Only an original of the motion shall be filed. 

467 

466 Advisorv Committee Comment-2000 Amendments 
469 Subdivision 1 of Rule 13 1.02 is amended to delete the referenbe to neriods of time 
470 fixed by Rule 13 1.01. The requirement for a motion to extend timk applies to any time 
471 reauirement. whether established bv rule or scheduling order. ‘The puroose of the 
472 amendment is to clarify the existing practice rather than to effect a Sirmificant change in 
473 practice. 

**c 
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474 FORM 117. PETITION FOR REVIEW OF DECISION OF COURTS OF APPEALS 4334 
475 

476 STATE OF MINNESOTA 
477 IN SUPREME COURT 

476 CASE TIT ,E: 

479 Petitioner, PETITION FOR REVIEW OF DECISION 
OF COURT OF APPEALS 

460 vs. 

APPELLATE COURT CASE NUMBER: 
461 Responden :. 

DATE OF FILING OF COURT OF 
APPEALS DECISION: 

462 TO: The Supreme Court of the Sate of Minnesota: 

463 The petitioner (name] requests Supreme Court review of the above-entitled decision of 
464 the Court (3 f Appeals upon the following grounds: 

465 1. Statement of legal issues and their resolution by the Court of Appeals. 

466 2. Statement of the criteria of the rule relied upon to support the petition. 

467 3. Statement of the case (facts and procedural history), 

466 4. A brief argument in support of petition. 

469 (Th : petitioner shall identify and address the critical portion of the Court of Appeals 
490 decision an 1 discuss the likelihood of success on the merits.) 

491 For these reasons, the petitioner seeks an order granting review of the decision of the 
492 COUrt ofAl ~PedS. 

493 DATED: 

494 NAME, AI IDRESS, ZIP CODE, TELEPHONE NUMBER, AND ATTORNEY 
495 REGISTR LTION LICENSE NUMBER OF ATTORNEY(S) FOR PETITIONER 

496 

497 SIGNATU a 

496 Appendix 
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(The conte rt requirements of the petition are found in RCAP 117. The rule emphasizes that 
Supreme C our-t review is discretionary. The decisions of the Court of Appeals and trial court or 
agency mu ;t be attached as an appendix. The petition should not exceed 5 typewritten pages, 
exclusive c f appendix. A conditional petition shall follow this same form.) 

80644.1 
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